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Re: Comments and Proposals relating to: 
 
 PROPOSALS TO AMEND THE MRPC (ADM File No. 2003-62). 
 

To The Michigan Supreme Court: 
 
   

 I am a partner with Varnum Riddering Schmidt & Howlett LLP, and acknowledge the 
thoughtful contributions of our partners, Elizabeth Jamieson and Terry Bacon.  Currently, I serve 
as Chair of the State Bar of Michigan Special Committee on Grievance, and, in the past, have 
served as the Chair of the State Bar of Michigan Standing Committee on Professional and 
Judicial Ethics (the “Ethics Committee”).  I also served on the ABA Ethics 2000 Advisory 
Committee, and chaired the Ethics and Professionalism Committee of the ABA, Trial Tort and 
Insurance Practice Section through the ABA Ethics 2000 process.  This letter contains the views 
of this Firm, not those of the State Bar of Michigan, the ABA, nor their Committees. 
 

  The following are submitted as Comments, and as further amendments, to the above 
proposals, to be considered with ADM File No. 2003-62. 
  

 
 

1. Conflict consents should NOT be required to be "confirmed in writing." 
 
Our Proposal:  Delete the proposed “confirmed in writing” requirement from 
proposed MRPC 1.0(b), 1.7 (b), 1.9 (b), 1.10(d), 1.11(a), 1.12, and 1.18(d).  
 

The Court’s proposal adds a "confirmed in writing" requirement to Rules 1.0(b), 1.7(b), 
1.9(b), 1.10(d), 1.11(a), 1.12, and 1.18(d).  This will add a burdensome and sometimes 
impractical requirement of written disclosure, which will increase expense and exposure to civil 
liability.  The purpose is not to assist the person (sometimes a client, and sometimes a third- 
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party) in making the waiver/consent decision, because, by the very terms of the proposal, the 
“writing” is not required until after that decision is made.  It is simply a new requirement to 
create an exhibit. 

 
While this may be a good practice, it is likely to be used for mischief.  A lawyer's failure 

to provide a writing will be a per se violation, even if the client admits waiver and consent, and 
is not damaged.  MRPC is a strict liability, quasi-criminal disciplinary code; mitigating factors 
(actual consent, no injury) affect only punishment, not culpability.  See In re Woll, 387 Mich 
154, 161, 194 NW2d 835 (1972), and ADM File No. 2002-29 Proposed Standards 4.4 
(Alternative A Strike Outs) and 9.32.  

 
Civil liability could also result.  “After-the-fact” attacks on waivers could be used to 

avoid otherwise valid and fair fees due to the lawyer, even when the client admits waiver and 
consent, and is not damaged, simply to avoid payment. 

 
Other states have already reached this conclusion.   

• Pennsylvania has rejected the “confirmed in writing” requirement.   
• Likewise, the Illinois Joint ISBA/CBA Committee Ethics 2000 Final Report 

(October 17, 2003) states: 
 
“Often, the conflict issues are clear, the affected clients understand the issues, and the matter is 

uncomplicated.  The need for a consent may arise unexpectedly and without notice in the midst of a transaction or 
other matter.  In such cases, requiring a writing merely adds unnecessary delay and expense, and elevates 
technicality over the substantive question whether consent was given.  Moreover, subjecting a lawyer to potential 
discipline, disqualification, and malpractice liability for want of a writing--when it may be entirely clear that 
the consent was in fact given--is not reasonable.  Accordingly, the Committee recommends that the rule and 
comments be revised to eliminate the requirement that conflict waivers be in writing." 
 

2. The “informed consent” requirement is not sufficiently defined, and should not 
require a lawyer to give advice to a person who is not a client. 

 
Our Proposal:  Delete the proposed “informed consent” requirement from 
proposed MRPC 1.0(e)[definition], plus 1.2(c), 1.4(a)(1), 1.6(a), 1.7(b)(4), 
1.8(a)(3), 1.9(b)(2), 1.10(d), 1.11(a)(2), 1.12(a), 1.18(d)(1) and 2.3(b). 
 

The “confirmed in writing” requirement is made even more perilous by the Court’s 
Proposal to add a new "informed consent" requirement in twelve (12) rules [1.0(e)[definition], 
plus 1.2(c), 1.4(a)(1), 1.6(a), 1.7(b)(4), 1.8(a)(3), 1.9(b)(2), 1.10(d), 1.11(a)(2), 1.12(a), 
1.18(d)(1) and 2.3(b)].  ).  While superficially benign, and even politically attractive in its sound, 
the term "informed" is not defined ["reasonably adequate under the circumstances"], even 
though it must include an explanation "about the material risks… and reasonably available 
alternatives."  It is unclear whether ABA  Rule 1.0 Comment 6 [which considers important 
factors such as whether the person is "experienced in legal matters generally," or "represented by 
independent counsel."] will be construed as part of the Rule. (See Part 4, below.) 
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In addition, in some instances [e.g., Proposed Rules 1.9(a) and (b), 1.12(a) and 

1.18(d)(a)], the proposal creates a new duty of disclosure to a non-client third party to whom the 
lawyer will be required to give “advice.”  This is an unprecedented expansion of the lawyer’s 
duties to persons not party to any lawyer-client contract. 

 
Lawyers will not know in advance how to conform their conduct to the requirement 

of the law.  According to the Comment, "A lawyer need not inform a client or other person of 
facts or implications already known to the client or other person; nevertheless, a lawyer who 
does not personally inform the client or other person assumes the risk that the client is 
inadequately informed and the consent is invalid." There is no clear "materiality" limitation, and 
no definition of what is "material" in any specific context. The omission of any fact from the 
proposed "informed consent" disclosure will void the consent.  To be valid, "informed consent" 
disclosures will look like SEC proxy statements…and still always be subject to attack, after the 
fact. This is an undefined "negligence" in a strict liability code.   
 
 This will invite challenges to the validity of any consent, after reliance upon the consent, 
based on some alleged "omission of fact" from the "informed consent" disclosure.  Abuse is 
likely, especially in the context of civil proceedings for fee collection, malpractice, and other 
civil liability claims by non-client third parties. 
 
 The current state of the law is sufficient on this point.  There is no empirical evidence to 
the contrary.  The “informed consent” requirement should be rejected. 
 

3. MRPC should not be a platform for civil liability.   
 

Our Proposal:  Retain the current Rule 1.0(b) which says, "The rules do not, 
however, give rise to a cause of action for enforcement of a rule or for damages 
caused by a failure to comply with an obligation or prohibition imposed by a 
rule." 
 
 The court’s proposal deletes this declarative admonition, substituting a precatory 
statement.  Instead, the proposed Preamble, Scope [20] says, "Violation of a Rule should not 
itself give rise to a cause of action against a lawyer nor should it create any presumption in 
such a case that a legal duty has been breached."   
 

Amendments must also be considered in light of the reality that the MRPC are used in 
Michigan, as well as almost every other state, (either directly or indirectly) as a platform for 
malpractice claims.  Cf., Beattie v. Firnschild, 152 Mich App 785 (1986); Lipton v. Boesky, 110 
Mich App 589 (1981) (rebuttable presumption of negligence); Restatement of the Law Third, 
The Law Governing Lawyers, §52.  In the 21st century, Michigan lawyers are far more likely to 
encounter the MRPC in a civil, rather than disciplinary,  context. 
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  The Proposed Rule 1.0 deletes the admonition that MRPC are not intended to create a 
civil cause of action.  Proposed MRPC, Preamble, Scope [20], confirms that ". . . the Rules do 
establish standard of conduct . . ." and ". . . violation of a Rule may be evidence of breach of the 
applicable standard of conduct."  Even now and with that admonition, the MPRC are used to 
define the "standard of care" for lawyers in civil lawyer professional liability cases.  Any change 
to MRPC has the potential to increase civil claims, and also to create new ones which do not now 
exist. 
 

Thus, there is legitimate  concern that changes to terms such as "should' or "reasonable" 
in the Model Rules will make it even more difficult to obtain summary disposition or summary 
judgment based on the lawyer's proven conformity with the Rules' requirements. If the Model 
Rules are changed to a "reasonable lawyer" standard, the question of what a "reasonable" lawyer 
would (or should) have done will become a jury question, virtually eliminating summary 
disposition and summary judgment, and automatically vesting any such claim with some value. 
This is a radical, and unwarranted, change from current law. 

 
Such a change will complicate the lawyer’s defense of “aiding and abetting” and of other 

claims in which the plaintiff admits (or it is uncontroverted) that the lawyer did not "know" of 
the client's wrongdoing, but the plaintiff (usually after the fact) alleges that a "reasonable lawyer" 
would (or should) have figured it out from what the lawyer did know, or "should have known." 

 
  This is not merely theoretical, nor minor.  It holds the prospect of vastly increasing the 
already growing number of not only lawyer liability claims, but also those Attorney Grievance 
Commission (AGC) complaints, and Attorney Discipline Board (ADB) proceedings, which, at 
base, are really civil claims for negligence.  It will increase the cost of those proceedings and 
thus the Bar dues requirements to finance them.  It will also increase the cost of lawyer 
professional liability insurance to all lawyers, and thus increase the cost of legal services to all 
persons.  Most importantly, it will divert scarce AGC/ADB resources from those truly serious 
cases more deserving of their attention. 
 

4. The role of the MRPC Comments should be clarified. 
 
Our Proposal:  Either: 

• add a Provision which states explicitly that the Comments are not 
authoritative, and delete the Comments from the proposed 
MRPC; OR, 

• include the authoritative provisions of the Comments in the text 
of the MRPC. 
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This will affect virtually all of the Court’s proposed changes.  In the Court’s proposals, 
the Comments are extensively relied upon to give meaning to the Rule, even though that has not 
been their function; in Michigan, the Comments to MRPC are not, and never have been, the law.   
 

"This court allows publication of the comments only as ‘an aid to the reader,’ but 
they are not ‘authoritative statement[s].’  The rules are the only authority." 
Grievance Administrator v Deutch, 455 Mich 149, 164, 565 NW2d 369 (1997).  
(Emphasis added.) 

 
Even the Court’s proposed MRPC take the same position at Preamble, Scope, Comment [21]: 
 

"The Preamble and this note on Scope are only intended to provide general orientation 
and are not to be interpreted as Rules.  The Comments are intended as guides to 
interpretation, but the text of each Rule is authoritative."  (Emphasis added.) 
 

 Therefore, little solace can be taken from what is in the Comments.  This is especially 
significant, because in the ABA Ethics 200 process, the Comments were frequently used as 
vehicle for compromise.  Important matters should be in the Rule.  Otherwise, the  material in the 
Comments in only misleading.  If the Comments are not authoritative, they should be deleted. 
 
 

5. There should be a "transition provision," to provide for the addition of many 
new requirements.  

 
Our Proposal:  Add a Transition Provision to proposed new Rule 1.0.2, 
Applicability of Rules, which states: 
 
 [New initial sentence] Rule 1.0.2, Applicability of Rules: 
 
“All engagements existing as of the effective date of any amendments shall be 
controlled by the law in effect at the inception of the engagement, unless 
otherwise agreed by both the lawyer and the client.” 
  

There are several examples of the need for such a provision.  For instance, the Court’s 
proposed MRPC 1.7 would require, as of the effective date, each client in every multiple 
representation to have received a “written confirmation” of any conflict waiver/consent.  For an 
estate planner with hundreds of husband-wife estate plans on file in continuing client 
relationships, this could mean thousands of written confirmations. 

 
As another example, the present MRPC 2.2 (Intermediary) disappears; current 

intermediaries are left with no direction as to how to proceed.  The deletion of MRPC 2.2 also 
diminishes the role of lawyers in amicably resolving disputes between clients. 
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These existing relationships should be allowed to continue, controlled by the law under 

which they were formed. 
 

6. Isolated Acts of Negligence should not be the subject to discipline. 
 
OUR PROPOSAL: 

 
Add to Rule 1.1 a new Rule 1.1(d), as follows: 
 

"(d) Disciplinary proceedings shall not be commenced 
based on other than knowing misconduct, or on negligent 
conduct, unless also based upon: 

 
   (1) A course of conduct; OR 
 
   (2) Negligence, combined with other factors, which taken  
  in the aggregate, provide a basis for discipline." 
 

MRPC is not the vehicle to cure lawyer incompetence or professional negligence.  Too 
much of this has already crept into the Model Code of Professional Responsibility DR 6-101(a) 
in some Code jurisdictions, and into the Model Rules of Professional Conduct Rules 1.1 and 1.3.  
See also ADM File No. 2002-29, Proposed Standards 4.4 and 4.5 (Alts. A and B), and 5.13(c) 
(Alt. B). 

 
If we think our only tool is a hammer, then we sometimes wrongly see every issue as a 

nail. While some of the Model Rules (i.e., Rule 1.1)  reference "neglect," the MRPC is not a 
proper mechanism with which to remedy every lawyer error.  Attempting to regulate lawyer 
competence with the MRPC, is like trying to teach driver education by using only speeding 
tickets.  Lawyer competence is better addressed by training, continuing education, and 
specialized programs such as certification.   

 
  In reality, disciplinary authorities in most jurisdictions, including Michigan, have 

exercised common sense, and have not attempted to bring disciplinary proceedings based on 
isolated negligence, instead demanding: strong evidence of a course of conduct indicative of a 
refusal or inability to change; or, negligence combined with other factors (abandonment, non-
feasance), which when taken in the aggregate, provide a basis for discipline.  See The 
Professional Lawyer, Tellam, Bradley, "Isolated Instances of Negligence as a Basis for 
Discipline," July, 2003, 149-152.  When subjected to strict liability, quasi-criminal sanctions, 
citizens (including lawyers) should not be relegated to depending upon prosecutorial discretion, 
alone. 
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Our proposal would not likely result in any change in the current practices of AGC/ADB 

in most cases.  But it would prevent abuses of prosecutorial discretion, as well as decrease the 
likelihood that the disciplinary process might be transformed into a ramp for civil liability 
actions. 

 
 
7. The Court should clarify the ownership of lawyer files, and a client’s 

rights to access to the information in those files. 
 
 
 OUR PROPOSAL:  ADD a new provision to MRPC 1.4 (c), or a New 
Rule Concerning the State Bar, as follows: 
 
[NEW] Rule 1.4 (c). Lawyer's Files and Records; Ownership and Copying. 
 
(1) A lawyer's file is owned by the lawyer maintaining the file, including  
any document, film, tape or other paper or electronic media. A client has  
the right of access to information contained in a file relating to that  
client's representation. 
 
(2) The lawyer is entitled to the original, physical material in the file,  
unless the client has a special need or a pre-existing proprietary right in  
the original. 
 
(3) When necessary for full use of a document, the client's "access" may  
include at least temporary custody or non-destructive use of the original  
document, film, tape or other paper or electronic media. 
 
(4) Unless specifically agreed or required by law, the client is not  
entitled to the lawyer's internal records, such as accounting ledgers,  
checking account records, and "draft" statements or bills, as well as time  
records for lawyer's work. 
 
(5) The client is responsible to pay the cost of copying and delivering  
copies of the file records. 
 
(6) A lawyer shall have in place a "plan or procedure" governing  
safekeeping and disposition of "client property," including those parts of  
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the representation file which belong to the client or for which the client  
has a need. 
 
(7) Issues relating to file ownership and access, copy charges for  
information requests, and file destruction practices, may be described by  
the lawyer, and agreed by the client, in the terms of engagement or some  
other disclosure." 
 
  This proposal will conform the legal status of, and access to, a lawyer's files to that 
which is already legally recognized for the files of other Michigan professionals. It will correct 
earlier and erroneous Informal Ethics Opinions, and bring these issues into the “cyber” age, when the 
entirety of some client files may be found only on the lawyer’s computer hard drive.  For the 
rationale behind this and some other alternatives, see "Who Owns the File and Who Pays for the 
Copies," Michigan Bar Journal (MBJ), August 2000, pp 1062 – 1065 (attached). 
 
     Subpart (6) is in accordance with Formal Opinion R-5.  Sample policies may be found at 
"Record Retention Overview," 74 MBJ 1196 (November, 1995); and Kerr, "Creating a Record 
Retention Policy," 69 MBJ 684 (July, 1990). 
  
 AGC is frequently confronted with issues regarding access to information in lawyer’s files.  
The intent of this proposal is to clarify the respective rights of both the client and the lawyer, and to 
provide specified guidance as to how to resolve these commonly encountered issues. 
  
 When considered by the Representative Assembly, this proposal was thought better to be 
included as part of the Rules Concerning the State Bar, which is an alternative equally effective in 
providing AGC, ADB, and all Michigan lawyers the much needed guidance on this very important 
issue. 
 
  
 

8. The Court should clarify the factors controlling a dispute between lawyer 
and client regarding the amount of the fee, in terms which will encourage, 
but not mandate, express fee agreements at the time of engagement. 

 
OUR PROPOSAL:  ADD a new provision to MRPC 1.5(g) and (h): 
 
[NEW] Rule 1.5(g) and (h): 
 
"(g) Consideration of all Factors. In determining a reasonable fee, the  
time devoted to the representation and customary rate of fee need not be  
the sole or controlling factors. All factors set forth in this rule should  
be considered, and may be applied, in justification of a fee higher or  
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lower than that which would result from application of only the time and  
rate factors. 
 
(h) Enforceability of Fee Contracts. Contracts or agreements for attorney's  
fees between attorney and client will ordinarily be enforceable according  
to the terms of such contracts or agreements, unless found to be illegal,  
obtained through methods not in compliance with these Rules, prohibited by  
this Rule, or clearly excessive as defined by this Rule." 
 
 
 The sources for this proposal are: MCL 600.919; and the Rules Regulating the Florida Bar, 
Rule 4-1.5. The wording is taken from Florida Rule of Professional Conduct 4-1.5, where it has 
operated successfully and without adverse effect for several years. When adopted, the additional 
language should serve to reduce markedly the burden on disciplinary authorities and courts when fee 
disputes arise. 
 
 It is also already the law of Michigan, pursuant to MCL 600.919, which states that: 

 
  The measure of compensation of members of the bar is left to the express 

                           or implied agreement of the parties, subject to the regulation of the supreme 
             court. 
 
       The Amendment would also place a premium upon express fee agreements between lawyers 
and clients, without specifically requiring "written" agreements for every engagement. Thus, the 
amendment would encourage what is generally regarded as a good practice, but what many 
appropriately regard to be unsuitable and impractical as a mandatory rule for all engagements. 
 

       
 
     Very truly yours, 

 
VARNUM, RIDDERING, SCHMIDT & HOWLETT LLP 

 
 
 
 

John W. Allen 
 
 
 
Enclosure: "Who Owns the File and Who Pays for the Copies," MBJ, August 2000, pp 1062 – 1065 
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